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DETAILED ACTION 

1 . The following FINAL Office Action is in response to Applicant's response 
received June 30, 2008. Claims 1-4, 6, and 8 have been amended. Claims 5, 7, 9, and 
10 have been canceled. Claims 11 and 12 have been added. Therefore, claims 1-4, 6, 
8, 11, and 12 are pending. 



Response to Amendment 

2. The 35 USC § 101 rejection of claims 1 -4, 6, 8, 1 1 , and 1 2 is not withdrawn in 
light of Applicant's amendments. While Applicant has amended the claims to provide a 
"useful, concrete, and tangible" result, the claims preempt all uses of the algorithm. 
Please refer to the § 101 rejection below. 

3. The 35 USC § 112 If 2 rejection of claims 1 -4, 6, 8, 1 1 , and 1 2 is not withdrawn 

in light of Applicant's amendments. Please refer to the § 1 1 2 If 2 rejection below. 

4. The 35 USC § 102(a) rejection of claims 1-4, 6, and 8 as unpatentable over 
Feinberg et al., "Sensor Resource Management for an Airborne Early Warning Radar," 
Proc. SPIE vol. 4728, Signal and Data Processing of Small Targets (April 2002) is 
withdrawn in light of Applicant's affidavit. The affidavit filed under 37 CFR 1 .132 on 
June 30, 2008 is sufficient to overcome the rejection by showing the Feinberg et al. 
reference is the Applicant's own work. 
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Response to Arguments 

5. The 35 USC § 103 rejection of claims 1 -4, 6, and 8 as unpatentable over Bar- 
Noy and Jones is withdrawn in light of Applicant's persuasive arguments. 

Claim Rejections - 35 USC § 101 

6. 35 U.S.C. 101 reads as follows: 

Whoever invents or discovers any new and useful process, machine, manufacture, or composition of 
matter, or any new and useful improvement thereof, may obtain a patent therefor, subject to the 
conditions and requirements of this title. 

7. Claims 1-4, 6, 8, 11, and 12 are rejected under 35 U.S.C. 101 because the 
claimed invention is directed to non-statutory subject matter. While Applicant has 
amended the claims to provide a "useful, concrete, and tangible" result, the claims 
preempt all uses of the algorithm. The method claimed as embodied in a computer 
readable medium is solely directed towards the described algorithm. It is not used in 
conjunction with other steps. Therefore, the claims pre-empt all substantially practical 
applications of the algorithm. 

Claim Rejections - 35 USC §112 

8. The following is a quotation of the first paragraph of 35 U.S.C. 112: 

The specification shall contain a written description of the invention, and of the manner and process of 
making and using it, in such full, clear, concise, and exact terms as to enable any person skilled in the 
art to which it pertains, or with which it is most nearly connected, to make and use the same and shall 
set forth the best mode contemplated by the inventor of carrying out his invention. 

9. Claim 12 is rejected under 35 U.S.C. 112, first paragraph, as failing to 
comply with the written description requirement. The claim contains subject matter 
which was not described in the specification in such a way as to reasonably convey to 
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one skilled in the relevant art that the inventors, at the time the application was filed, 
had possession of the claimed invention. 

The Examiner cannot find where in the specification the support for "each of the 
n jobs that is farthest from a corresponding theoretical probability" is found, nor has 
Applicant attempted to point out such a location. 

1 0. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

11. Claims 1-4, 6, 8, 11, and 12 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly 
claim the subject matter which applicant regards as the invention. Several 
aspects of the claims are unclear: 

Claim 1: 

First, the relationship between the various "tests" put forth in the claims is not 
clear. Two separate tests appear to be used: a 'feasibility' test and a 'round robin' test. 
Listed after those two tests, but with no connection with whatsoever, are steps for 
determining a feasible schedule are performed. While one of ordinary skill could 
assume that there is some sort of IF-THEN relationship, such a relationship is not found 
in the claims, and one of ordinary skill would have to import limitations from the 
specification to make sense of the claims. Therefore, the claims are unclear. 

Second, the step of "determining ... whether it is impossible to generate a 
feasible schedule" does not align with the rest of the claim, which is directed towards 
determining if there is a feasible schedule. Without importing limitations from the 
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specification not found in the claims, one of ordinary skill would not know how this step 
correlates with the rest of the claim. 

Third, the step of "calculating a theoretical probability" is not clear with only the 
explanation that it is "a probability that a job will be performed next." Without importing 
limitations form the specification not found in the claims, one of ordinary skill would not 
know what conditions to satisfy to determine whether a job would be performed next or 
not. 

Fourth, the step of "calculating an actual probability" is not clear with only the 
explanation that it is "a relative amount of time that each job is to be performed." 
Without importing limitations form the specification not found in the claims, one of 
ordinary skill would not know what conditions to satisfy to determine the relative amount 
of time that each job is to be performed. 

Fifth, the step of "creating a potential schedule" is not clear with only the 
explanation that it is "based on the theoretical probabilities and the actual probabilities." 
Without importing limitations form the specification not found in the claims, one of 
ordinary skill would not know what basis to combine the theoretical probabilities and 
theoretical probabilities to somehow create a schedule. 

Sixth, the step of "searching for the feasible schedule ... from the potential 
schedule" is not clear. Is more than one potential schedule created? Or, is the potential 
schedule really a bunch of schedules? Further, the search does not indicate if any 
criteria are used to spot the feasible schedule. 



Application/Control Number: 10/613,507 Page 6 

Art Unit: 3623 

Claim 4: It is not clear what the variables "z" and "k" represent, or what a 
"residual vector" is. 

Claim 6: Does the array contain the theoretical probability for each of the n 

jobs? 

Claims 11 and 12: The claim recites a "computer system" but claims 1 and 8 do 
not have a computer system. 

Claim 12: It is not clear what "farthest from a corresponding theoretical 
probability" means. 

Conclusion 

12. Applicant's amendment necessitated the new grounds of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See M PEP 

§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 



Application/Control Number: 10/613,507 Page 7 

Art Unit: 3623 

1 3. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to William V. Saindon whose telephone number is 
(571)270-3026. The examiner can normally be reached on M-F 7:30-5; alt. Fridays off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Beth Boswell can be reached on (571) 272-6737. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/wvs/ 

/Jonathan G. Sterrett/ 

Primary Examiner, Art Unit 3623 



